ABSTRACT. This Essay identifies and analyzes the President's completion power: the President's authority to prescribe incidental details needed to carry into execution a legislative scheme, even in the absence of congressional authorization to complete that scheme. The Essay shows that the completion power is a common explanation for very different presidential powers, including the administration of a presidential statute, prosecutorial discretion, and the use of force abroad without express congressional authorization. Maintaining that the widespread use of the completion power is a partial vindication of Chief Justice Vinson's neglected dissent in the Youngstown Steel Seizure case, this Essay argues that the completion power sheds light on a structural symmetry that cuts across Articles 1, 11, and III of the Constitution-namely, that each of the three branches has some degree of inherent power to carry into execution the powers conferred upon it. The Essay also examines normative questions about the scope and limits of the power.
INTRODUCTION
This Essay examines an important but understudied feature of executive power: the President's completion power. The completion power is the President's authority to prescribe incidental details needed to carry into execution a legislative scheme, even in the absence of any congressional authorization to complete that scheme. The completion power complements but does not derive from particular statutory commands. It is a defeasible power; Congress can limit it, for example, by denying the President the authority to complete a statute through certain means or by specifying the manner in which a statute must be implemented. But in the absence of such affirmative legislative limitation or specification, courts and Presidents have recognized an Article II power of some uncertain scope to complete a legislative scheme.
The completion power merits analysis for at least three reasons. First, Presidents have exercised the completion power in very different contexts-for example, in administering a regulatory statute, in exercising prosecutorial discretion, and in using force abroad in the absence of express congressional authorization-based on nominally different sources of authority in Article II. Focus on the completion power as such might lend conceptual coherence to several important areas of executive authority whose connection has not previously been understood. Second, the most comprehensive statement of what we call the completion power is found in Chief Justice Vinson's neglected dissent in Youngstown Sheet & Tube Co. v. Sawyer.' Despite its general disregard in constitutional jurisprudence, the frame of analysis in Vinson's dissent corresponds to a surprising number of important post-Youngstown doctrinal developments. Given the canonical status of Youngstown, even a partial vindication of Vinson's approach is of intrinsic interest. Third, and perhaps controversially, examination of the completion power sheds light on a potentially interesting structural symmetry that cuts across Articles I, II, and III of the Constitution -namely, that even though only. Article I contains an express Necessary and Proper Clause, each of the three branches has some degree of inherent power to carry into execution the powers conferred upon it.
Our aim in this Essay is to put the completion power, as a distinct presidential power, on the table for analysis. Space constraints compel us to cut a wide swath over many complex areas of executive power and bracket many complicating factors and nuances that a complete treatment of the subject would need to address. In these respects, the Essay seeks to be the first word, 
I. YOUNGSTOWN AND THE COMPLETION POWER
In the midst of the Korean Conflict, the United Steelworkers of America called a nationwide strike to resolve a labor dispute concerning the terms and conditions of employment in the steel industry. President Truman responded with an Executive Order directing the Secretary of Commerce to seize and operate the steel mills.' The Order contained specific presidential findings about the indispensability of steel production to the war effort in Korea and to other defense efforts. 3 Before the Supreme Court, the Truman Administration relied not on express statutory authority to seize the mills, but rather on inherent executive authority emanating from the Clause vesting "the executive Power" in the President, 4 the Commander in Chief Clause,' and the Clause enjoining the President to "take Care that the Laws be faithfully executed." 6 The Supreme Court rejected these claims and enjoined the seizure. Writing for the majority, Justice Black began by noting that no statute expressly or impliedly authorized the seizure. 7 Although the President had determined that the steel seizure was essential to procure vital defense materiel (pursuant, of course, to congressional appropriations), Black reasoned that the President derived no power from the Vesting or Take Care Clauses to seize the mills. Indeed, Black drew the opposite inference from the Take Care Clause, noting that "the President's power to see that the laws are faithfully executed refutes the idea that he is to be a lawmaker." 8 For Justice Black, Article I's Vesting Clause established that legislative power is exclusively vested in Congress, and the Necessary and Proper Clause underscored Congress's power and responsibility to provide the means for implementing the policies it adopts. 9 The infirmity in President Truman's Executive Order was that it did "not direct that a congressional policy be executed in a manner prescribed by Congress-it direct[ed] that a presidential policy be executed in a manner prescribed by the President." 1 Even if previous Presidents had undertaken similar actions, such practice did not, for Justice Black, divest Congress of "its exclusive constitutional authority" to make necessary and proper laws to implement its legislative authority." In other words, the Vesting and Take Care Clauses did not create an Article II completion power, but rather authorized the President merely to carry out what Congress itself had specifically prescribed when exercising its legislative powers under Article I.
Chief Justice Vinson's dissent also focused on what we call the completion power, but of course viewed the power in a much different light. Vinson's opinion began by invoking an array of legislatively approved policies that President Truman's order sought to implement. Vinson described the legislative program at a high level of generality and implicitly conceded that it contained no mandate, express or implied, to seize the steel mills in the circumstances before the Court. 12 Nonetheless, in Vinson's judgment, the successful execution of a vast body of legislative commitments depended upon the President's ability to keep the mills functioning. Turning first to treaty obligations, Vinson cited the (Senate-approved) United Nations Charter, which articulates a purpose "to take effective collective measures for the prevention and removal of threats to the peace, and for the suppression of acts of aggression or other breaches of the peace." 3 Pursuant to that Charter, moreover, the U.N. Security Council had "called upon member nations 'to render every assistance' to repel aggression in Korea."' 4 After cataloguing a host of other specific international obligations assumed by the United States in the early Cold War period, Vinson emphasized the "large body of implementing legislation" that followed upon those commitments." Most important for Vinson were the military appropriations -"$13o billion for our own defense and for military assistance to our allies since the June, 1950, attack in Korea. '' , 6 Most of the resulting increase in defense spending and foreign military aid, he added, was "for military equipment and supplies-guns, tanks, ships, planes, and ammunition-all of which require steel."' 7 For Vinson, the question in Youngstown came down to the related propositions that " [t] he President has the duty to execute the foregoing legislative programs" and that " [t] heir successful execution depends upon continued production of steel.,'8 It did not matter to Vinson that no "specific statute authoriz[ed] seizure of the steel mills, as a mode of executing the laws." 9 Rather, Vinson thought the President possessed a residual capacity to take the steps necessary to carry out Congress's program, even if Congress itself had not provided for those specific steps. He believed that "the President is a constitutional officer charged with taking care that a 'mass of legislation' be executed," and that "[f]lexibility as to mode of execution to meet critical situations is a matter of practical necessity." 2 " In making these arguments, Vinson emphasized the interpretive tradition of understanding open-ended constitutional provisions in light of the "practical construction" placed upon them over time by the branches of government charged with implementing them." Vinson offered multiple instances of historical practice-some stretching back to the early days of the Republic-to substantiate his claim that "the executive Power" and the Take Care Clause include a completion power that enables the President to go beyond (but not against) the implemental prescriptions of particular statutes, when necessary to effectuate the legislative program." Based upon these To sharpen Vinson's conception of the completion power, it is helpful to consider its relationship to Justice Jackson's famous concurring opinion in Youngstown establishing a tripartite scheme for analyzing assertions of executive power. Jackson believed that Truman's steel seizure fell into his third category (in which the President undertakes "measures incompatible with the expressed or implied will of Congress") and concluded that the President possessed no constitutional authority to disregard Congress's will in these circumstances.' 4 For him, therefore, the completion power was simply not implicated because that power cannot operate when Congress has expressly or by proper implication denied the President the power to complete. More telling for present purposes is the fact that in contexts in which Congress has not precluded its application, the completion power does not fall neatly into Jackson's other two categories. When the President completes a statutory scheme he is not exactly acting "pursuant to an express or implied authorization of Congress"" 5 (Jackson's first category), for the defining characteristic of the completion power is that the President can complete even if the statutory scheme does not affirmatively authorize its completion. It would also, however, be misleading to describe the completion power in terms of Jackson's second category, in which the President acts "in absence of either a congressional grant or denial of authority. '' 6 The completion power depends on the existence of a statute or statutory scheme that the President is exercising independent powers to complete, even if the statute does not authorize such completion. 27 Professor Monaghan has written that Youngstown "represents the bedrock principle of the constitutional order: except perhaps when acting pursuant to 
II. THE COMPLETION POWER AFTER YOUNGSTOWN
This Part shows that in many different contexts, the Supreme Court and several different presidential administrations have embraced many aspects of Chief Justice Vinson's conception of the completion power. We do not endorse the reasoning in all of these examples; our aim here is purely descriptive. We begin with two foreign affairs contexts most similar to the analysis in Vinson's dissent and then analyze executive enforcement actions, presidential supervision of regulatory policy, and the Chevron doctrine.
A. Foreign Affairs Authorizations
In numerous contexts since Youngstown, the Supreme Court has permitted the President to exercise a very broad power, akin to the one urged by Chief Justice Vinson, to complete unfinished foreign relations authorizations. As we will see, the President's completion power in such cases is supported-as Vinson contemplated in Youngstown-by two general principles. The first principle is the presumptive legitimacy of longstanding presidential practice, a principle that the Court treats as "stronger in the foreign affairs arena" than in other contexts. 29 The second principle is the President's concurrent constitutional authority in the foreign affairs (and especially the war powers) Youngstown, and he suggested that the Zemel majority's reliance on an inherent executive completion power was inconsistent with Youngstown. 37 A second and more extreme example of a presidential completion power in foreign affairs is Dames & Moore v. Regan. 8 In that decision, the Supreme Court concluded that, as part of resolving the Iran hostage crisis, the President "was authorized" to dismiss private claims against Iran pending in U.S. courts, even though, in contrast to Zemel and related cases, the Court could point to no statute that specifically purported to confer this authority. 39 The Court explained that despite Congress's failure to legislate on the issue, "the enactment of legislation closely related to the question of the President's authority in a particular case which evinces legislative intent to accord the President broad discretion may be considered to invite measures on independent presidential responsibility." 4 ' This construction was particularly appropriate, the Court maintained, because of a long history of unilateral executive branch claims that Congress was aware of and had never disapproved. 41 In a nod to the idea of the completion power, the Court added that "Congress cannot anticipate and legislate with regard to every possible action the President may find it necessary to take or every possible situation in which he might act." 4 ' Dames & Moore is thus an extreme case of the completion power -a case in which the President completed a congressional scheme by taking an action that was only loosely related to the scheme. The Court's reasoning is based on a combination of independent presidential power, "the general tenor of 4 The question in Loving was whether the President had the authority to prescribe aggravating factors in a death penalty sentencing phase of court-martial proceedings. The Uniform Code of Military Justice (UCMJ) recognized that the President could limit punishments in UCMJ trials. 46 In upholding the legality of the President's prescription of aggravating factors, the Court noted that the President had customarily exercised authority under the same statutory scheme to "increase the penalties for certain noncapital offenses if aggravating circumstances are present" in a way that "provided more precision in sentencing than is provided by the statute, while remaining within statutory bounds." 47 And the Court bolstered this conclusion with an analysis of the President's independent constitutional authority to determine the conditions of punishments imposed by military trials. The Court noted that the relevant question was "not whether there was any explicit principle telling the President how to select aggravating factors, but whether any such guidance was needed, given the nature of the delegation and the officer who is to exercise the delegated authority.", 8 The Court then reasoned that "[t]he delegated duty... is interlinked with duties already assigned to the President by express terms of the Constitution, and the same limitations on delegation do not apply 'where the entity exercising the delegated authority itself possesses independent authority over the subject matter.' 49 The Court explained that once Congress had delegated generally in the area of capital sentencing, "the President, acting in his constitutional office of Commander in Chief, had undoubted competency to prescribe those factors 43. Id. ' has on this line of cases. Hamdan held that the President lacked statutory authorization to try a member of al Qaeda in a military commission because the commission failed to comply with the statutory prerequisites of the UCMJ. s2 Hamdan is consistent with the foreign affairs completion power cases, for it simply concluded that unlike in those cases, the President acted in the teeth of a congressional specification of how military commissions must be implemented. In other words, the Court framed Hamdan as an example of Congress's exercising its undeniable authority, in areas outside of exclusive presidential competence, to specify the manner in which a statute must be implemented. At a broader level, however, Hamdan interpreted the pertinent congressional authorizations of presidential power-most notably, the UCMJ -much more restrictively than the above cases would have suggested is appropriate in areas of military affairs where the President enjoys concurrent authority. Nonetheless, Hamdan distinguished Loving and did not purport to overrule it or any of the other cases supporting the President's power to complete congressional authorizations in foreign affairs. 53 Hamdan therefore need not be understood as a change in course of a decades-long line of cases recognizing a presidential completion power in foreign affairs.
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B. Presidential Use ofMilitary Force Abroad
The second example most closely related to Vinson's dissent concerns the President's use of military force abroad without express congressional authorization. The Korean Conflict that framed the Youngstown decision was the first large-scale military conflict in U.S. history initiated by the President without express congressional authorization, and it was also the first conflict in which the President justified his use of force abroad on the ground that he was executing obligations undertaken by the United Nations Charter." In the sixty years since the Korean Conflict, Presidents and their advisors have continued Imaged with the Permission of Yale Law Journal to assert very broad authority to use military force in the absence of specific congressional authorization. These uses of force without congressional authorization build on a historical tradition dating back to the nineteenth century. What is novel since the Korean Conflict are the legal justifications for these uses of force abroad-legal justifications first articulated in the Supreme Court in Chief Justice Vinson's Youngstown dissent.
First, presidential legal advisors have argued that the President can, in effect, complete congressional appropriations for the military forces by using these forces abroad to protect American interests. The argument in this context emphasizes that "in establishing and funding a military force that is capable of being projected anywhere around the globe, Congress has given the President, as Commander in Chief, considerable discretion in deciding how that force is to be deployed."" 5 And as in other contexts, the argument relies on the long historical tradition of Presidents using force abroad without express congressional authorization, and on the President's independent sources of constitutional authority -in this case, the Commander in Chief Clause. Second, presidential legal advisors have built on the Korean Conflict precedent and have argued that the use of force abroad without statutory congressional authorization is justified as part of the duty to complete international obligations or, more generally, to further the national interest reflected in these obligations. So, for example, presidential legal advisors sought to justify the Vietnam War in part by reference to the President's duty to enforce the treaty that had created the Southeast Asia Treaty Organization; s 5 the 198o invasion of Iran in part by reference to the President's Take Care power to "enforce international obligations" ; 8 the military operation in Somalia on the basis of furthering the "vital national interest" of "maintaining the credibility of United Nations Security Council decisions, protecting the security of United Nations and related relief efforts, and ensuring that the effectiveness of United Nations peacekeeping operations can be considered a 
C. Executive Enforcement
An example of the completion power not found in Vinson's dissent but strongly reaffirmed in the post-Youngstown period is the tradition of (presumptively unreviewable) prosecutorial discretion. 6 ' Prosecutorial discretion requires policy determinations about how best to implement a statutory program. As Jerry Mashaw has written: "What cases are important enough to pursue entails policy discretion of the broadest sort. When to withhold remedial sanctions or alternatively to make an example of some offender raises issues of basic moral and political values. "6 2
In the criminal context, this principle means that, as a general matter, "the Executive Branch has exclusive authority and absolute discretion to decide whether to prosecute a case." 6 " While a defendant may assert a claim of selective prosecution on the basis of some constitutionally protected criterion, such claims rarely succeed. 6 4 The reason for the underlying judicial reluctance to review prosecutorial decisions derives from the background constitutional premise that the exercise of such discretion is "a special province of the Executive." 6 s As the Fifth Circuit has explained in a prominent decision:
The executive power is vested in the President of the United States, who is required to take care that the laws be faithfully executed.... The discretionary power of the attorney for the United States in determining whether a prosecution shall be commenced or maintained may well depend upon matters of policy wholly apart from any In other words, the decision whether to bring a case reflects constitutional assumptions about the executive's discretion to complete the statutory scheme.
Similar principles apply in the civil context, though the Court has shown a greater willingness here to countenance judicial review. In Heckler v. Chaney, 6 7
the Court read the Administrative Procedure Act's (APA) preclusion-of-review provisions broadly in light of the Take Care Clause. 68 Despite the ordinarily strong background presumption of reviewability that governs agency action, the Court held that "an agency's decision not to prosecute or enforce, whether through civil or criminal process, is a decision generally committed to an agency's absolute discretion. '' 6 ' The Court found that the executive's interest in completing the terms of a statute by determining appropriate occasions for enforcement merited at least the presumption of judicial abstinence:
[A]n agency decision not to enforce often involves a complicated balancing of a number of factors which are peculiarly within its expertise. Thus, the agency must not only assess whether a violation has occurred, but whether agency resources are best spent on this violation or another, whether the agency is likely to succeed if it acts, whether the particular enforcement action requested best fits the agency's overall policies, and, indeed, whether the agency has enough resources to undertake the action at all .... The agency is far better equipped than the courts to deal with the many variables involved in the proper ordering of its priorities°. 7 In other words, an agency's determination of when not to bring an enforcement action also falls within "the special province of the Executive 66. United States v. Cox, 342 F.2d 167, 171 (sth Cir. 1965) (footnotes omitted).
470 U.S. 821 (1985).
68. As relevant here, the APA provides that its judicial review provisions apply "according to the provisions [of the judicial review chapter], except to the extent that-(i) statutes preclude judicial review; or (2) agency action is committed to agency discretion by law." 5 U.S.C. (2000) . Once again, the completion power is defeasible by contrary congressional command. 72 If Congress specifies mandatory guidelines for the exercise of the executive's enforcement authority, then Congress has the power to provide for judicial review of decisions not to bring such actions. 73 Whatever the precise scope of some such congressional authority to enhance judicial review in these contexts, the availability of that authority is fully consistent with the notion of a President's default Article II authority to complete the statutory scheme.
701(a)
D. Presidential Supervision of Rulemaking
For at least a quarter of a century, successive Presidents have exercised significant supervisory authority over rulemaking through executive orders that impose upon executive agencies various substantive policy obligations, reporting requirements, and central policy planning responsibilities. Administered through the Office of Management and Budget (OMB), the approach reflected in these executive orders came to prominence with President Reagan's adoption of Executive Order No. 12,291.7 4 The most important aspects of this Order for present purposes are its requirements that, "to the extent permitted by law," new regulations must ensure that "potential benefits to society . . . outweigh the potential costs"; that agencies must choose regulatory goals that "maximize the net benefits"; and that they choose the alternative that imposes "the least net cost." 75 President Clinton supplanted those orders with his own directive, Executive Order 12,866, which differed in 71. Id. at 832 (quoting U.S. CONST. art. I, 5 3). 72. This is so at least in the civil context. It is somewhat less clear whether Congress could, consistent with the constitutional separation of powers, subject the decision not to prosecute to judicial review for reasons other than selective prosecution. 
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Id. at 6o (footnote omitted).
commission confined to the enforcement of the statute under which it was created the President is a constitutional officer charged with taking care that a mass of legislation be executed." 7 9 OLC's analysis, of course, has provoked a lively debate among academics." For present purposes, however, the important point is this: For a quarter of a century the executive branch has exercised an ambitious program of regulatory supervision that is a clear example of the President's completion power and that has been justified on terms that derive directly from Chief Justice Vinson's Youngstown dissent. 8 Judges... are not part of either political branch of the Government. Courts must, in some cases, reconcile competing political interests, but not on the basis of the judges' personal policy preferences. In contrast, an agency to which Congress has delegated policymaking responsibilities may, within the limits of that delegation, properly rely upon the incumbent administration's views of wise policy to inform its judgments. While agencies are not directly accountable to the people, the Chief Executive is, and it is entirely appropriate for this political branch of the Government to make such policy choices -resolving the competing interests which Congress itself either inadvertently did not resolve, or intentionally left to be resolved by the agency charged with the administration of the statute in light of everyday realities.S9
Consistent with the completion power's defeasibility by Congress, the Court has never suggested that the Chevron rule is constitutionally required. But we think it does reflect a constitutionally inspired default rule quite similar to the Court's (defeasible) interpretive presumption against interpreting statutes to interfere with principles of federalism." 0 The Chevron doctrine appears to reflect the idea that while Congress can legitimately give either courts or agencies ultimate authority to resolve statutory ambiguities or fill up statutory interstices, it is more consistent with the background premises of our constitutional democracy to embrace a default rule that Congress prefers to leave such completion power in the hands of the more accountable executive. 91 interpretation into question. Mead held that the procedural mode by which an agency announces its interpretation may affect the appropriateness of presuming that Congress has delegated to the agency the authority to resolve residual ambiguity. 93 The Court reasoned that it is generally appropriate to infer an intention to delegate interstitial lawmaking authority to an agency when the organic act "provides for a relatively formal administrative procedure tending to foster the fairness and deliberation that should underlie a pronouncement of such force." 94 In contrast, interpretations announced through more informal means (such as interpretative rules and general statements of policy, which are exempt from the APA's notice-and-comment requirements) presumptively do not merit Chevron deference unless a combination of factors peculiar to the organic act affirmatively indicates a congressional intent to delegate lawmaking authority despite the lack of formality." In the absence of any such indication, reviewing courts must evaluate more informal agency interpretations of law under the less deferential form of review articulated in Skidmore v. Swift & Co., a pre-Chevron mainstay that required reviewing courts to afford an agency interpretation whatever degree of deference was warranted by "the thoroughness evident in its consideration, the validity of its reasoning, its consistency with earlier and later pronouncements, and all those factors which give it power to persuade, if lacking power to control. 99 Congress would prefer agencies rather than courts to have binding authority to resolve residual ambiguities. In our view the best explanation for this is that executive branch officials are endowed with presumptive constitutional authority, grounded in Article II, to complete an ambiguous statutory scheme unless Congress specifies otherwise. In this light, one can understand Mead not as supplanting Chevron, but rather as resolving the uncertainty that surrounded the question whether Chevron applied to interpretations announced through highly informal means. 1 "' Although it is too early to tell, Mead may ultimately come to reflect the simple idea that if reviewing courts do not apply a less robust form of deference to agency interpretations arrived at through the informal procedures frequently available to agencies, then agencies will have little (if any) incentive to make policy through the more formal procedures prescribed by the APA.' 0 ' On any of these views, Mead does little to alter Chevron's basic message about the presumptive constitutional allocation of governmental power. We acknowledge that one might conceptualize (or reconceptualize) some of the above examples of the completion power-especially the Chevron doctrine-as flowing from constructive congressional authorizations for the President to complete unfinished congressional schemes. If Congress prescribes the ends, one might argue, it is reasonable to impute to Congress the power to authorize the prescription of incidental means. Even supporters of this view suggest, however, that this approach often rests on "fictional... intent."" 0 2 To attribute the above examples of the completion power fully to congressional preferences is to state a normative conclusion about what a reasonable legislature should or might do, rather than a factual description of what Congress has actually decided, or what most of the relevant cases and legal opinions say about the source of the President's power to complete. Grounding the power to complete in the President's Article II power is more straightforward, more consistent with the reasoning underlying most of the precedents, and, as we now suggest, more consonant with constitutional structure.
The Court presumes that
Ill. THE COMPLETION POWER: A TENTATIVE ANALYSIS
Chief Justice Vinson's dissent in Youngstown shows that Presidents have long exercised, and courts have long recognized, some version of a presidential authority to prescribe incidental details of implementation necessary to complete an unfinished statutory scheme.'°3 Of course, the Necessary and Proper Clause assigns to Congress the ultimate authority to establish the means of "carrying into Execution the foregoing Powers and all other Powers vested by this Constitution in the Government of the United States, or in any Department or Officer thereof."°4 It follows from that Clause that Congress has the authority to prescribe the means as well as the ends of governmental policy, and that the executive must follow the legislature's prescriptions, except in matters that are assigned to exclusive presidential discretion, such as the power to pardon federal offenses or to veto legislation. To suggest (as Justice Black and Dean Koh do) that Congress must-or, more importantly, that it could-supply the executive with every detail of implementation of any statutory policy is implausible. ' Where Congress has failed to specify in full the manner of enforcement, the executive necessarily exercises some discretion in specifying incidental details necessary to carry into execution a legislative program. 106 To say that some version of the completion power is practically necessary is not to say very much. In particular, recognition of such a power begs the question of its constitutional source and scope. We do not purport to resolve either of these questions here. Rather, we simply try to identify some considerations relevant to their resolution.
A. Constitutional Source
As the examples in Part II of this Essay suggest, a remarkable characteristic of the completion power is that courts and presidential advisors have justified the same functional power on the basis of at least three different sources in Article II-the Commander in Chief Clause, the Take Care Clause, and the Executive Vesting Clause. None of these Clauses is an uncontroversial source for this claim of power. This is most obvious with the Commander in Chief Clause. As Loving shows, the Court has consistently interpreted this Clause to establish at least a concurrent authority in the President to adopt legally binding prescriptions in the military context in the absence of full congressional specification of the type at issue in Hamdan. Zemel, Dames & Moore, and other cases ground a similar completion power in the somewhat broader (and less textually explicit) authority of the President to conduct foreign relations. If, however, we are correct that the diverse phenomena described in Part II in fact represent a common constitutional tradition, then the source of that power must be more general than the Commander in Chief Clause and any related foreign relations authority. Those sources simply cannot explain the broader completion power implicit in prosecutorial discretion, presidential supervision of rulemaking, and the Chevron doctrine.
The generality of the Take Care Clause makes it a more plausible candidate for the source of the completion power. So too does the fact that the Take Care Clause contemplates a presidential responsibility to carry out the legislative mandate. To understand the Take Care Clause to confer the completion power on the executive branch, however, implicates a much larger scholarly debate. Some scholars have argued that the Clause merely imposes a duty to follow the law rather than a power to carry it out.' 0 7 This view of the Take Care power is consistent with Justice Black's conception in Youngstown. Others, by contrast, suggest that the Take Care Clause implies a more robust power to exercise discretionary interpretive judgments to make the law effective -a view more consistent with Chief Justice Vinson's conception of the completion power.io8 Whether the Take Care Clause supports the completion power depends in large part on the resolution of this debate. Among textual sources, this leaves the Executive Vesting Clause, which has provoked similar scholarly debate. Some scholars believe that the Vesting Clause of Article II, Section 1 is merely a place marker indicating that the President is the actor with responsibility to carry out the specific functions enumerated in the balance of Article II (the pardon power, the commander in chief power, and the like).'" 9 Others think that "the executive Power" entails the residual of common law executive power-including something like the completion power-that were not explicitly limited or reassigned by the Constitution's express terms. ' These are perennial debates about presidential power that we obviously cannot resolve here. But we think that there may be a simpler way to understand the source of the completion power consistent with these debates, and with courts' (and presidential advisors') failure to consistently locate the completion power in any particular textual source. Even under the most parsimonious view of presidential power-what Vinson derided as Black's "messenger-boy concept of the Office,".' ' . and what Harvey C. Mansfield, Jr. characterizes as the "dictionary" conception of executive power' 2 -the 
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President has authority to carry out congressional commands directed to the President or his or her agents. If one accepts this proposition, then some form of completion power necessarily follows. As we noted at the outset, unless the legislature is capable of adopting a pellucid and all-encompassing code for a given subject (and no one today believes that it can), then implementation of the law entails some degree of discretion. Indeed, this simple but important proposition is the cornerstone of the modern, weak nondelegation doctrine." 3 To understand the nature of the completion power, it is helpful to analogize it to the Necessary and Proper Clause. The existence of that Clause might be said to contradict the premise of an executive completion power. As Justice Scalia explained in an influential dissenting opinion, meaningful enforcement of any norm against delegation necessarily collides with the well-known reality "that no statute can be entirely precise, and that some judgments, even some judgments involving policy considerations, must be left to the officers executing the law and to the judges applying it." Mistretta v. United States, 488 U.S. 361, 415 (1989) (Scalia, J., dissenting). Because the question of impermissible delegation ultimately reduces to one of degree (how much policymaking discretion is too much), the Court has "almost never felt qualified to second-guess Congress regarding the permissible degree of policy judgment that can be left to those executing or applying the law." Whitman, 531 U.S. at 474-75 (quoting Mistretta, 488 U.S. at 416 (Scalia, J., dissenting)). To suggest that the President may not fill in the details of the laws enacted by Congress is to contradict the conceptual basis for the modern version of the nondelegation doctrine. only widespread, but seem to us to reflect a quite sound inference even in a system of limited government. Indeed, in McCulloch v. Maryland itself, Chief Justice Marshall acknowledged the idea that the grant of a substantive power, even without the Necessary and Proper Clause, necessarily implied some authority to carry that power into effect."' If some form of completion power was implicit, of course, one might ask (as Dean Koh does) why the document includes an express Necessary and Proper Clause. Although the historical record is sparse, three considerations may explain the impulse to include that Clause. First, consistent with the completion power's defeasibility, the Clause may have been included to specify that Congress has the authority to carry into execution not merely the legislative powers conferred by Article I (perhaps the most natural inference about a legislative completion power), but also "all other Powers vested by this Constitution in the Government of the United States, or in any Department or Officer thereof. " "' Second, it is possible, as some have suggested, that the Necessary and Proper Clause provided (again, quite obliquely) a method of expressing certain constraints on the legislative power to carry the Constitution into effect." 7 Third, perhaps because Article I's Vesting Clause-unlike the other two Clauses-refers to a closed and internally defined set of powers (vesting "[a] ll legislative Powers herein granted"' 8 ), prudence dictated making express what ordinarily might have been left to implication." 9 The true reason for including an express Necessary and Proper Power will of course never be known, and for present purposes is irrelevant. What is important is that quite plausible grounds exist for the inclusion of that express authority -grounds that do not compel a negative implication from the failure to include a similar express completion power in Articles II and III. If such a negative implication is not compelled, it would be odd to read the constitutional scheme to assign powers without also assigning incidental authority to carry those powers into execution. Indeed, as the Court recently stated in Hamdan: "The power to make the necessary laws is in Congress; the From this starting point, the early debates over the Necessary and Proper Clause nicely frame the problem posed by the executive completion power (and, for that matter, the closely related debate about "the judicial Power" to fill in the interstices of statutes using what some refer to as federal common law).' In a quite literal sense, the Necessary and Proper Clause gives Congress a form of executive power-such power as is necessary and proper to "carry[] into Execution" the other powers assigned by the Constitution. The early debates-now overwhelmed by the force of Chief Justice Marshall's liberal interpretation of the Clause in McCulloch -centered on how to determine the line between an appropriate legislative prescription of means to carry out the constitutionally enumerated ends, and an inappropriate arrogation of new powers."' Does Congress's power to prescribe the means for carrying into execution the express power of incurring debt authorize it to charter a corporation such as the Bank of the United States? Or is that the arrogation of a new power? In remarks that anticipated future debates about the means/ends problem in interpretation, Madison noted that there must be some limits of fit on Congress's power to prescribe means because one can always spin out ways in which remoter and remoter means can be related to some broadly framed end such as borrowing money or regulating interstate commerce and the like.'
The executive completion power reflects similar (though surely less extensive) authority and similar line-drawing concerns. If, as we hypothesize, the President has background power to carry into execution acts of Congress (at least those not otherwise assigned to independent agencies), then the appropriate frame of analysis for such power greatly resembles the one used to analyze Congress's authority under the Necessary and Proper Clause. As we have explained, no statute can prescribe every implemental detail. So unless one takes the unrealistic stance that every detail of execution must be prescribed in advance by statute, the relevant question cannot be whether the President possesses completion power. Rather, it is: At what point do the executive's actions implementing a statute cross a line from something that is reasonably incidental to a statutory command into something that looks more like new lawmaking?
These observations about the Article II source of the completion power are tentative. And in an important sense, the source of the President's completion power-whether it is best conceptualized as flowing from Article I in the form of a congressional delegation, or from some clause in Article II-is immaterial. The reason it is immaterial is that regardless of the power's source in Article I or Article II, all of the examples in Part II of this Essay recognize that the President in fact possesses a power to complete statutory schemes, either through implied statutory authorization or as an inherent Article II power. Both the cases and arguments upon which we premise the completion power, and our constitutional traditions, indicate that the President's completion power is merely a presumptive power, defeasible by congressional command. This means that the important questions about the completion power have less to do with its source and more to do with its scope (how much discretion does the President have to complete a statutory scheme?) and limits (under what conditions does Congress defeat the completion power?). It is to these issues that we now turn.
B. Scope and Limits
The essence of the completion power is that it confers upon the executive a discretion that is neither dictated nor meaningfully channeled by legislative command. Cabining this power in a principled way depends on the capacity to formed that will reach every object of legislation, every object within the whole compass of political economy."). identify a meaningfiul line between implementation (which belongs to the President) and legislation (which belongs to Congress). Many of the examples of the completion power outlined above-including the presumption of deference to administrative interpretations of law, the President's use of military force without congressional authorization, and the Supreme Court's decision in Dames & Moore -are contested, and these examples illustrate how easily claims of completion power drift into governmental action that, to many, intuitively feels like lawmaking rather than execution.
Although we cannot here address all of the considerations that should inform the determination of the appropriate exercise of the completion power, we do note several factors that may properly inform the analysis. First, the completion power does not permit the President to act contra legem. The Take Care Clause means that the President has a duty to observe the lawful boundaries of matters over which Congress has the constitutional power to act. As early as 1838, the Court emphasized that " [t] o contend that the obligation imposed on the President to see the laws faithfully executed, implies a power to forbid their execution, is a novel construction of the constitution, and entirely inadmissible."" 4 Recognizing such authority, the Court added, would be "vesting in the President a dispensing power, which has no countenance for its support in any part of the constitution; and is asserting a principle, which, if carried out in its results, to all cases falling within it, would be clothing the President with a power entirely to control the legislation of congress .... "" This conception, as discussed, dovetails with the idea -articulated most clearly in the present day by Chevron -that when Congress "has directly spoken to the precise question at issue .. that is the end of the matter; for the court, as well as the agency, must give effect to the unambiguously expressed intent of Congress.",,, 6 This conception is also consistent with the power of Congress to authorize the judiciary, rather than the executive, to complete the terms of an unfinished statute, or to grant the courts authority to review executive inaction. 127 As a consequence of the principle that the President may not constitutionally act contra legem, courts must examine whether Congress has impliedly precluded the exercise of the completion power by prescribing a detailed or comprehensive method of implementing a particular area of legislative policy. In this sense, it is possible that Vinson was right in identifying the framework for the completion power but misguided in applying it. Similarly, Dames & Moore might have drawn the wrong conclusions from the specific statutes that addressed the President's powers concerning hostages and the freezing of financial assets during emergencies. One reason why it is hard to assert a firm conclusion about the negative implications that might be drawn from either Youngstown or Dames & Moore is the highly contextual nature of the expressio unius canon's applicability and scope.12 8 If a statutory text enumerates a particular way of doing something, the expressio unius canon directs interpreters to ask whether a reasonable person reading the words in context would have understood the specification to be exclusive. 29 Accordingly, in considering the completion power, executive branch officials and courts must be aware that the legislative specification of a particular means of achieving a policy may have preclusive effect.
Second, the completion power may not apply in contexts in which the Constitution assigns authority exclusively to Congress. Imagine that Congress passes legislation directing the Department of Defense to procure two new aircraft carriers but, because of rising costs, appropriates enough money to produce only one. Surely the President cannot appropriate enough money to complete the legislative program of aircraft carrier acquisition. The reason is, for the most part, straightforward: Article I, Section 9 explicitly provides that "[n]o Money shall be drawn from the Treasury, but in Consequence of Appropriations made by Law."' 3 If that Clause means that only Congress may supply the necessary appropriations, then the Clause concomitantly ousts the President from making appropriations to complete an unfinished legislative scheme. 3 ' A more controversial example-and one obviously beyond the power of this Essay to resolve -is the extent to which the Declare War Clause 3 ' and related clauses limit the President's authority to deploy armed forces, supported by congressional appropriations, to execute tasks that the President believes are in the nation's interest. Third, as Vinson's opinion suggests (and as some of the foregoing examples confirm), the line between presidential completion power and lawmaking may be determined by longstanding traditions of presidential practice in particular contexts. Even if one believes that the President necessarily enjoys some measure of completion power, the precise contours of that power are not ascertainable through standard textual exegesis. In cases of such indeterminate grants of governmental power, our constitutional tradition has frequently credited the practical interpretations of open-ended clauses by the branches of government charged with the constitutional responsibility to implement them. 34 The intuition underlying that interpretive tradition is most famously captured by Madison's observation that "[a]ll new laws, though penned with the greatest technical skill and passed on the fullest and most mature deliberation, are considered as more or less obscure and equivocal, until their meaning be liquidated and ascertained by a series of particular discussions and adjudications." 3 ' Consistent with that premise, the Court long ago made clear that practical constructions of the Constitution's open-ended provisions over time represent a highly persuasive basis for understanding the document. That interpretive approach relies in part on the idea that if all three branches share official responsibility for interpreting the document, judges should be reluctant to disturb a settled pattern of political judgments around which (legal) society has settled and come to rest.13 6 This point has special force if the pattern originated in the early days of the Republic, when those most familiar with the connotations of technical language and the resolution of underlying controversies were active in the production of the relevant practical constructions. 37 Although this premise appears frequently in separation-ofpowers cases, the line-drawing difficulties inherent in identifying appropriate exercises of the completion power make the consultation of historical practice especially important here.
CONCLUSION
Our identification and brief analysis of the President's completion power is not meant to be exhaustive. There are surely other examples of the completion power that we have not examined. And there is obviously much more to say 134. For a recent defense of this view, with special attention to separation of powers, see Cass R. about the proper basis and scope of the power. But even our brief analysis suggests that the majority opinion in Youngstown-as well as Dean Koh's arguments in support of that opinion-are misguided in suggesting an utter lack of completion power in the President. It is possible, as Dean Koh's characteristically thoughtful response to this Essay suggests, that the Supreme Court's decision in Hamdan will lead courts and Presidents to rethink the legitimacy and justification for the various presidential powers that we outlined in Part II. But we doubt it. Some form of the completion power is inevitable, and the completion power's elimination or even significant attenuation is no more likely after Hamdan than it was after Youngstown.
To be sure, the Youngstown concurrences of Justices Jackson, Frankfurter, Clark, and Burton have a considerable claim to legitimacy in their resolution of the particular controversy insofar as they argued that Congress had prescribed a sufficiently detailed means of addressing the problem of disruptions in defense supplies in emergency contexts and handling labor disputes that result in national emergencies. But it was Chief Justice Vinson's neglected dissent that, even if wrong on the facts of Youngstown, has proven the most prescient. That opinion highlighted the background authority that the President has to complete an underlying statutory scheme, even in the absence of an express or implied authorization to do so. Whether or not that completion power was appropriately exercised in Youngstown itself, it has become a familiar feature of the post-Youngstown understanding of presidential power.
